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Albert M. Lewis, Esq.
Federal Government Affairs
Vice President

Ms. Magalie Roman Salas, Secretary
Federal Communications Commission
Office of the Secretary

445 Twelfth Street, SW Room TWB-204
Washington, DC 20554

Re: Ex parte - CC Docket No.

Suite 1000
- 1120 20th Street, N.W.
RECE‘VED Washington,rlgg 20036
202 457-2009
FAX 202 457-2127

MAR 23 2000
» H“mmﬁ
e OF T SERE
March 23, 2000

96-98; CCBPol 97-4

Petition of MCI for Declaratory Ruling That New Entrants
Need Not Obtain Separate License or Right-to-Use

Agreements Before Purch

asing Unbundled Network Elements

Dear Ms. Salas:

Today, the enclosed letter was sent to Mr. Lawrence Strickling, with copies to
Mr. Robert Atkinson and Ms. Michelle Carey, of the Common Carrier Bureau. This
letter provides the Commission with a copy of AT&T's status report on the above-
referenced proceeding, which was filed in the United States District Court for the
Western District of Texas, Austin Division, on March 17, 2000. Please place a copy of

this correspondence in the record of this

proceeding.

Two copies of this Notice are being submitted to the Secretary of the
Commission in accordance with Section 1.1206(b)(1) of the Commission's Rules.

Enclosure

cc. Mr. Lawrence Strickling
Mr. Robert Atkinson
Ms. Michelle Carey
Mr. Christopher Wright
Ms. Dorothy Attwood
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Very truly yours,
% No. of Coplas rec'd OF /
ListABCDE

Mr. Kyle Dixon

Ms. Rebecca Beynon
Mr. Jordan Goldstein
Ms. Sarah Whitesell
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Albert M. Lewis, Esq. Suite 1000
Federal Government Affairs 1120 20th Street, N.W.
Vice President Washington, DC 20036

202 457-2009
R 457-2127

7 VED

March 23, 2000 * "tg‘;;%.

Mr. Lawrence Strickling, Chief
Common Carrier Bureau

Federal Communications Commission
445 12" Street, SW Room 5-C450
Washington, DC 20554

Re: Ex parte - CC Docket No. 96-98; CCBPol 974
Petition of MCI for Declaratory Ruling That New Entrants
Need Not Obtain Separate License or Right-to-Use
Agreements Before Purchasing Unbundled Network Elements

Dear Mr. Strickling:

Enclosed is a copy of AT&T's status report on the above-referenced
proceeding, as filed in the United States District Court for the Western District
of Texas, Austin Division. AT&T's report was filed on Friday, March 17, 2000.

Please let me know if you have any questions or need any additional
information.

Very truly yours,

At ¥ Sy

Enclosure
cc: Mr. Robert Atkinson
Ms. Michelle Carey
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) IN THE UNITED STATES DISTRICT COURT ~7 [

i FOR THE WESTERN DISTRICT OF TEXAS " D

i AUSTIN DIVISION MR 1,
SOUTHWESTERN BELL § 8y o
TELEPHONE COMPANY H ~& Cirr
v § No. A-98-CA-736-88

; §
m{n COMMUNICATIONSOF THE  §
OF THE SOUTHWEST, INC., et sl §

AT&T’S REPORT ON THE STATUS OF PROCEEDINGS
' PENDING BEFORE THE FEDERAL COMMUNICATIONS COMMISSION,
E AND RELATED REQUEST OF ATAT TQ DISMISS ITS COUNT TWO

(‘ﬁgT&T") hereby reports on, and requests dismissal of one of its counts in light of, the status of

p|+eedings pending before the Federal Communications Commission ("FCC"), as follows:

L| Background

 AT&T’s First Amended Complaint for Declaratory and Other Relief Pursuant 1o the

Telecommunications Act of 1996, filed February 3, 1997 in Cause No. A-97-CA-029-SS and

Pursuant to the Court's March 6, 2000 Ovder, AT&T Communications of the Southwest. Ing.

co%solidated into Cause No. A-97-CA-020-SS, contained two cowmts. Coumx One, styled
R?.’quu'emem of Third Party deor Approval,” concered whether the obligation of Somhwestern
Beill Telephone Company ("SWBT™) under Section 25 1(¢)(3) of the federal Telecommumications Act
of§1996 ("FTA") w provide AT&T and other competing telecommunications cawiers with
nohammmm-y access 10 SWBT"s unbundied network elements requires SWRBT, rather than
A'%&T,mobuinmymuyﬁemsesorﬁght—to-mewnmﬁmnSWBTsdﬁrd-pmyvm
ofintellectual property. Count Two, styled "Failure to Require Roure Indexing as an Inserim Number
qumbﬂity Method,” concerned whether SWBT is required under Section 251(b)2) of the FTA 1
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provxde AT&T and other competing telecommunications carriers with the method of aumber
portability known as "route indexing."

? On March 13, 1997, AT&T filed its Motion for Stay and Referral ro the FCC. On August
17, ‘1998, the Court, inter alia, granted AT&T s movion, and stayed AT&T s claims for affirmative
uﬁ%f pending the FCC’s exercise of pimary jurisdiction. (It also denied as moor, without prejudice
o rbﬁlmg following FCC action, AT&T’s Contingent Motion for Summary Judgment of May 16,
19q£b7.) On November 6, 1998, the Court, among other things, severed all of AT&T’s affirmarive
claims for relief from comsolidated Cause No, A-97-CA-029-8S, ordered a new cause number be
assigned, and also ordeved that the severed action be suomaically staycd pending FCC action.
II.; Report on Intellecrusl Property Issue

t

|
veddors restrictions on intellectual property embedded in the incumbents’ unbundled network

ele;nmtsmurequireouudmizediscrinﬁnaﬁon aguinst CLECs remains pending before the FCC.
SCT Petirion of MCI for Declaratory Ruling, Docket CCBPol 97-4 & CC Dockes No. 96-08 (Mar.
u; 19997). Although that proceeding is fully-bricfed and ripe for decision, the FCC has not yet

acted.

i

The procecding addressing whether incumbent LECs may procups or accept from equipment

In the interim, while the Public Utility Commission ("PUC™) in Texas bas approved
8 uent agreements containing provisions similar to those challenged by AT&T, AT&T has
bréoughxmtheFCC’saweuﬁontmentdecisionofdwFourdxCircuitwhichoonﬁunSthutthms
PtlJc viclated the FTA by ﬁilingtorequirc SWBT to obrain any necessary intcliectual property
Hts}enses or right-to-use agreements from SWBT's third-party vendors, In AT&T Communications

2-
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of Virginia. Inc. v. Bell Atantic — Virginia, Inc., 197 F.3d 633 (4th Cir. 1999), the coun of appeals
conéluded that a state commission wrongfully refused 10 require the incumbent LEC to negotiare
liceétses for intellecrual property used in the incumbenr's network. Id. at 670-71. The cowrt held that
an ioerconnection agreement without such & licensing provision — like the AT&T-SWBT Texas
lnu%gconnection Agreement approved by the PUC ~ "discriminates because it does not provide
[cor[flpetiug carriers] equal license w the intellectual property embedded in [the incurmbent's]
neh{lork" Jd a1 670. Such a resuly violates the FTA's requirement of nondiscrimination in access
10 u‘flbundlcd network clements, id. (citing 47 U.S.C. § 251(c)3) & 47 C.F.R. 51.311(b)), and is
"indonsistent with the Act's purpose of fostering competition by removing barviers o entry in U local
telci:bone market,” id at 671.

m.i Report ou Route Indexing Issue
' AT&T 1o longer seeks relicf regarding whether routs indexing is a required method for
imefrim number porwbility, the issue raised in Count Two of AT&T's Complaint. SWBT is now
RWMMFCC’:M&WMWWMWWMY solutions, which
elit'fnimtes the need for an intevim solution. ATZT also notes that in its Second Memorandum
Opjnion and Order on Reconsideration, In re Telephone Number Portability, CC DocketNo. 95116,
FC& 98-275, 13 FCC Rcd 21204 (rel. Oct. 20, 1998), the FCC held that route indexing is &
cox;xpanbleandwchnically feasible method of providing intcrim number portability and that
mctnnbent LECs are required 1o provide route indexing upon request, See id. paras. 18, 20.
Asaresult, AT&T no longer seeks relicf from this Court on thar issue. Accordingly, AT&T
requests that the Court dismiss AT&T"s Count Two on the route indexing issue.

; | -3-
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VL: Coopeclusion
+ Forthe reasons stated above, AT&T requests that the Coust dismiss Count Two of ATRT's
First Amended Complaint for Declaratory and Other Relief Pursuant to the Telecommunications Act

of 1996, regarding the route indexing issue.

1

Respectfully submisted,
AT&T COMMUNICATIONS OF THE SHEINFELD, MALEY & KAY, P.C.
SO ST, INC. 301 Congress Avenue, Suite 1400

Wircher Austin, Texas 78701
919 Congress Avenue, Suite 1500 (512)474-8881 / (512)474-2337 (fax)
stin. Texas 78701

(512) 370-2010

By:

Thomas K. Anson (SBN 01268200)

ATTORNEYS FOR AT&T COMMUNICATIONS

\
|
|
OF THE SOUTHWEST, INC.

—— e ——
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CERTIFICATE OF SERVICE

;[ hereby certify thar a true and correct copy of the foregoing has been sem this ﬂthd:yomeh.

2000, tw:

ATTORNEYS FOR SOUTHWESTERN BELL
TELEPHONE COMPANY

Robért J. Hearon, Ir.

.M. Schenkkan

Michael Diehl

Edward McHorse

Grayes Dougherty Hearon & Moody
515 Congress Avenwe, Sulre 2300

P. O, Box 98

Aus{su, X 73767

ATTORNEYS FOR MCI
TELZCOMMUNICATIONS CORP. and MCI
METRO ACCESS TRANSMISSION SERVICES

Jim Cyecklcy

Lidelt
100;Congress Avenme, Sulte 300
Ausxin, TX 78701

Micheel V. Powell

Locke Lidell

2200 Ross Avenue, Suite 2200
Datias, TX 75201-6776

- M—— . -

ATTORNEYS FOR MFS COMMUNICATIONS
CO., INC.

Jesus Sifuentes
701 Brazos Swreer, Suive 500
Austin, TX 78701

ATTORNEYS FOR E°*SPIRE
COMMUNICATIONS INC.

W. Scott McCollough

W. Scor McCollough, P.C.
1801 . Lamar, Sulye 203
Austim, TX 78701

ATTORNEYS FOR THE COMMISSIONERS
OF THE PUBLIC UTILITY COMMISSION OF

Steven Baroy

Texas Auormwy Gencral's Office
Nawral Resourees Division

P. O. Box 12548, Capiwol Siarion
Austin, TX 78711-2548

Thomas K. Anson
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IN THE UNITED STATES DISTRICT COURT

I FOR THE WESTERN DISTRICT OF TEXAS

f AUSTIN DIVISION

SOUTHWESTERN BELL §

TE!i,EPHONE COMPANY §
- $

v. § No. A-98-CA-736-8S
. §

AT&T COMMUNICATIONS OF THE  §

OF.THE SOUTHWEST, INC., et al. §

1

QRDER
CAME ON TO BE HEARD AT&T’s seport of the stams of procsedings pending beforc the

Feﬁtcnl Communications Commission ("FCC") and the request therein by AT&T Communication’s
of jhe Southwest, Inc. ("TAT&T™) that Coumt Two of AT&T's First Amended Complaint for
Declaratory and Other Relief Pursuaut 1o e Telecommunications Act of 1996 be dismissed. The
Co:jm, having considered the same, and any responses of other parties, is of the opinion that the
reqfuestismuirodommdsbouldbeGRANTED.

ACCORDINGLY, IT IS ORDERED thas Count Two of said Complaint is hercby
Dlismssm.
SIGNED AND ENTERED this ___day of _.» 2000,

SAM SPARKS
UNITED STATES DISTRICT JUDGE

e n—

————as §
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